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* * * * * Every individual's decision-making process is guided in some measure by the basic
principle that with every decision comes a consequence. Generally speaking, actions that comply with the applicable
laws of a particular state afford the complying individual the protections provided by the laws of that state, such as
police protection, infrastructure maintenance, and public schooling for children. Conversely, failure to abide by the laws
of a state generally results in punishment, ranging from fines to imprisonment. However, policymakers in most states
are challenging that time-honored principle when they adopt and implement tax amnesty programs.

Under a state's tax amnesty program, delinquent taxpayers can pay their outstanding liabilities during the defined
amnesty period in return for the state's agreement to waive a percentage of the penalties and interest previously assessed
to the taxpayer and forgo criminal prosecution for the tax delinquency./1/ To provide further incentive to participate in
the program, some states impose higher penalties and interest on eligible participants who fail to take advantage of the
program than the penalties and interest they faced before the amnesty program./2/ Legislators across the nation have
turned to state tax amnesties as a politically palatable method of increasing the government's revenue without raising
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taxes on the citizenry./3/

State tax amnesty programs serve three main functions./4/ Amnesties are "a temporary and quick-fix for a more severe
problem in the state's efforts to balance its budget."/5/ They are also an effective way for states "to increase future tax
revenue growth 'by adding the names of non-filers to the state tax rolls.'"/6/ And state tax amnesty programs "improve
compliance rates overall . . . by encouraging those who are not in compliance to come forward voluntarily in hopes that
coming into current compliance will result in continued future compliance with state tax laws."/7/ States are
increasingly turning to this revenue-raising tool to address the deficits that plague state budgets./8/ However, this article
will argue that the negatives associated with state tax amnesties outweigh their intended benefits.

In 1982 Arizona implemented the nation's first state tax amnesty program, bringing in $ 6 million to the state's
revenue office./9/ Since then, 45 states and the District of Columbia have used some form of a tax amnesty program,
and most of these jurisdictions have turned to amnesties more than once./10/ The amnesty programs have succeeded in
bringing in much-needed revenue for states; for example, Maine's amnesty recently hauled in 1.8 times its projected
amount and New Jersey raked in a total of $ 725 million last year./11/ However, state policymakers should consider the
broader, unintended effects of reliance on tax amnesties.

I. Analyzing Amnesties and
General Principles of Sound Tax Policy Tax analysts and policymakers generally agree that at least five basic

principles should guide sound tax policy: raising adequate revenue, neutrality, fairness, ease of administration and
compliance, and accountability./12/ This section applies each principle to state tax amnesty programs to demonstrate
that amnesty programs violate the basic principles of sound tax policy.
A. Raising Adequate Revenue Raising adequate revenue is more important than ever for states because the recent
economic downturn and corresponding unemployment have decreased state revenue so that 48 states have addressed or
face a budget shortfall totaling $ 196 billion for fiscal 2010./13/ Forty-two states have projected budget gaps for fiscal
2011 that total $ 180 billion./14/ Almost all states are required, either by their state constitution or by legislative
mandate, to have a balanced state budget./15/

While the ultimate goal of tax amnesties is to raise adequate revenue, the amnesty programs violate all of the
principles underlying that overarching goal. The whole purpose of the tax amnesties -- a one-time windfall to the state's
coffers -- is inherently contrary to the principles of stability and certainty. It allows delinquent taxpayers to hedge their
bets against the state's collection mechanism and wait for the inevitable amnesty period./16/ Further, despite the
implementation of amnesty programs, most of the states still face a significant budget shortfall in fiscal 2010 and fiscal
2011./17/ Clearly, the amnesty programs do not satisfy the principle of sufficiency.
B. The Principle of Neutrality The central issue concerning tax amnesties and the principle of neutrality is whether the
amnesty programs affect market decisions of taxpayers. Do some taxpayers maintain delinquent status in anticipation of
the state declaring an amnesty program? Several commentators and practitioners answer that in the affirmative./18/
State tax systems are generally seen as nonneutral to begin with because of policies such as incentives that states
provide for businesses that maintain a headquarters in their jurisdiction, excise taxes designed to discourage tobacco and
alcohol consumption, and sales tax holidays. The implementation of a program that encourages some taxpayers to
maintain their delinquent status in anticipation of future amnesty serves only to increase the nonneutrality of state tax
systems.
C. The Principle of Fairness "Fairness is essential to the system because it increases taxpayer morale and enhances
voluntary compliance."/19/ State tax amnesties are inequitable because they treat similarly situated taxpayers differently
by forgiving the illegal behavior of delinquent taxpayers./20/ As one commentator said, "A tax amnesty, by excusing
civil and criminal penalties for avoidance of tax obligations, effectively severs the relationship between crime and
punishment and compromises the fairness of the tax system. To the extent that punishment is fair, amnesty is
unfair."/21/

The underlying concept of tax amnesties -- excusing illegal behavior -- blatantly violates the principle of fairness.
D. The Principles of Ease of Administration and Compliance Tax amnesties, by their nature, can only muddy up the
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administration of, and compliance with, a state's tax code. Amnesty programs require state revenue offices to keep track
of those delinquent taxpayers who take advantage of the amnesty period and those who do not. Administration is likely
further complicated by future amnesties and the penalties they waive or do not waive in relation to previous amnesties.
As Henchman said, the principle of ease of administration is compromised by multiple tax amnesties:

So, if you miss the tax amnesty and then you're caught later
on, you have to pay not only the back taxes plus the interest
plus the fine but the new post-amnesty penalty for not having
taken advantage of the amnesty. I think Virginia had one of
those previously, but they're now having another amnesty, so in
this amnesty they're waiving the previous amnesty penalty, but
if you miss this one, you will have to pay another amnesty
penalty on top of the previous one. It gets kind of absurd, but
it shows the problem associated with not just having a simple,
neutral, transparent tax system and instead having to
constantly be giving exemptions and waivers and, you know,
one-person-only deals for it./22/ As for the principle of ease of compliance, amnesty programs are not always easy

for the average taxpayer to understand. A Google search shows that many lawyers and certified public accountants offer
their services to ensure compliance with amnesty programs. Compliance costs, such as hiring a lawyer or accountant,
can only exacerbate the delinquent taxpayer's inability to pay his tax liability. Also, the implementation of tax amnesties
brings into question whether taxpayers will just defer compliance with existing tax laws until the future. If a taxpayer is
struggling economically, what incentive does he have to comply with this year's tax obligation if he can anticipate an
amnesty program in the next couple of years? This perverse incentive that amnesties offer threatens the integrity of the
state tax system as a whole.

Tax amnesties circumscribe the normal collections process and add additional administrative and compliance burdens
on all parties involved. For those reasons, amnesties run against the principles of ease of administration and compliance.
E. The Principle of Accountability The principle of accountability includes several aspects of the aforementioned
principles -- efficient and fair administration of the tax laws, enforcement of the tax laws, open and transparent tax
policy, and continual review and updating of state tax laws.

State tax amnesty programs are generally open and transparent because, to be successful in raising revenue, taxpayers
need to know how to qualify. For example, Connecticut appropriated $ 2 million for publicity of its 2002 amnesty
program, which ultimately generated $ 109 million in revenue for the state./23/ However, for the reasons previously
discussed, tax amnesties are inherently inefficient and unfair. First, tax amnesties require the state revenue offices to
adopt a new, separate set of collection and enforcement mechanisms. Second, tax amnesties represent the government
giving a free pass to people who break the law. Although amnesties are open and transparent, they certainly violate
other aspects of the principle of accountability.

Overall, tax amnesty programs violate all of the foregoing principles of sound tax policy to some degree. Although
they raise revenue, tax amnesties are unfair, complicated, and expensive for the taxpayer (compliance costs) and the
state (administration costs); cause market distortions; and reward bad behavior. For those reasons, tax amnesties are the
embodiment of bad tax policy and should be avoided.

II. The Constitutionality of Tax Amnesties In addition to being poor tax policy, tax amnesties violate
constitutional protections afforded the citizens of the states, as extended through the 14th Amendment. The typical
amnesty program waives penalties and a percentage of the interest due for taxpayers who take advantage of the
program, but imposes a significant additional penalty on delinquent taxpayers who choose not to participate in the
amnesty. In 2003 Illinois became the first state to adopt that heavy-handed stick to the carrot-and-stick approach of
current tax amnesties./24/ Although the sticks adopted by the Illinois General Assembly are harsher than those of most
state amnesty programs, other state amnesty programs have since enacted the same terms as Illinois's./25/ Therefore, the
Illinois program will serve as the model to analyze the constitutionality of state tax amnesty programs in this article.
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Illinois's Tax Delinquency Amnesty Act of 2003 abated all interest and penalties for delinquent taxpayers who took
part in the state's amnesty program. The Illinois amnesty period ran from October 1, 2003, to November 15, 2003,
during which time eligible participants could file their amnesty applications and pay their outstanding liability. It
provided that the state would not pursue civil or criminal prosecution of taxpayers who participated in the program.
Taxpayers who satisfied the following conditions were eligible to take advantage of the amnesty program:

(1) the taxpayer has outstanding tax liabilities due for a
period or periods ending after June 30, 1983 and before July 1,
2002; (2) the taxpayer is not a party to a criminal
investigation or does not have civil or criminal litigation
pending in Illinois for nonpayment, delinquency, or fraud
relating to a tax imposed by Illinois; and (3) the taxpayer
pays in full all amnesty tax liabilities during the amnesty
payment period./26/ However, the Illinois statute provided substantial sticks to its carrot-and-stick approach.

Taxpayers who participated in the amnesty program were forced to relinquish their rights to file refund claims for taxes
paid through the program./27/ Even more significant, eligible taxpayers who did not participate in the amnesty program
would be subject to double the penalties and interest assessed on their preamnesty tax liabilities./28/ Further, eligible
taxpayers who chose to challenge their assessed liabilities rather than participate in the amnesty program faced the same
200 percent penalty and interest sanctions as nonparticipating taxpayers if they lost their challenge./29/ The Illinois
amnesty program instituted a nearly 20-year lookback period -- back to June 30, 1983. As such, it raises significant
questions as to its constitutionality.
A. Due Process Clause The due process clause of the U.S. Constitution applies to the states through the 14th
Amendment, which says "nor shall any State deprive any person of life, liberty, or property, without due process of
law."/30/ As applied to retroactive tax legislation, such as an amnesty program with a 20-year lookback period, the due
process clause requires that taxpayers be provided with adequate notice; that the legislation not be harsh or oppressive;
and that the legislation serve a legitimate purpose./31/ The "actual notice" test is the most taxpayer-favorable argument,
and will be the focus of this due process analysis./32/

Regarding adequate notice, the U.S. Supreme Court has said:
An elementary and fundamental requirement of due process in any
proceeding [that will infringe on an individual's property
interest] which is to be accorded finality is notice reasonably
calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an
opportunity to present their objections./33/ The Illinois amnesty program provided taxpayers with a mere five

months from the date of enactment until the close of the amnesty period in which to examine their tax returns for the
20-year lookback period and determine whether to participate./34/ Further, the Illinois amnesty regulations placed the
onus of participation on the taxpayer -- the Department of Revenue was not required to notify taxpayers who qualified
for the amnesty program and a lack of notification by the DOR did not waive the imposition of 200 percent penalty and
interest charges on nonparticipants./35/

States can satisfy the Supreme Court's requirements for due process by adopting one of the following safeguards: "(1)
a pre-deprivation remedy, in which a taxpayer can challenge a tax before payment; (2) a post-deprivation remedy, in
which a taxpayer can pay the disputed tax and sue for a refund; or (3) some combination of the two."/36/ As discussed
above, the Illinois program did not provide a predeprivation remedy, but rather imposed the 200 percent sanction on any
taxpayer who sought a predeprivation remedy and lost. The Illinois program also did not provide for a postdeprivation
remedy -- taxpayers who participated in the program relinquished their right to seek a refund. As such, the state has not
adopted an appropriate safeguard that ensures taxpayers are provided the due process required by the Constitution.

With the lengthy lookback period, significant penalties for nonparticipation, and forced relinquishment of rights to file
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a refund claim, taxpayers hardly received fair and adequate notice before facing a potential deprivation property. Thus,
the Illinois amnesty program violated of the due process clause of the 14th Amendment. Rodriguez said that
constitutional challenges to the 2003 Illinois amnesty program are still ripe because "the double penalty provisions are
open-ended and lack the statutory equivalent of a statute of limitations [and] because the [DOR] could determine, many
years after the fact, that a taxpayer was eligible to participate in the amnesty program during the specified period but did
not do so."/37/
B. Excessive Fines Clause American citizens are protected from excessive fines levied by the government through the
Eighth Amendment to the Constitution, which reads, "Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted."/38/ The Eighth Amendment applies to state governments through the 14th
Amendment./39/ Although an excessive fines argument is not a common avenue for state tax challenges,/40/ as the
forthcoming analysis will show, it nonetheless can serve as a viable argument against tax amnesty programs.

A "fine" is defined as "a payment to a sovereign as punishment for some offense."/41/ The Supreme Court has further
explained that "a civil sanction that cannot fairly be said solely to serve a remedial purpose, but rather can only be
explained as also serving either retributive or deterrent purposes, is punishment, as we have come to understand the
term."/42/ To be constitutional under the Eighth Amendment, the fine must satisfy "the principle of proportionality: The
amount of the forfeiture must bear some relationship to the gravity of the offense that it is designed to punish."/43/ That
proportionality test relies on these factors: "(1) whether the fine is larger than necessary to achieve deterrence, (2) the
relative culpability of the taxpayer in relation to other potential violators, and (3) the harm caused by failing to follow
the law."/44/

In light of the foregoing legal standards, a strong argument can be made that the Illinois amnesty program violates the
excessive fines clause of the Eighth Amendment. First, payments are made to the Illinois DOR, thus constituting the
civil sanction as a "fine." Second, the provisions of the statute that double the penalties and interest assessed for
nonparticipation "serve a punitive purpose, intending to punish taxpayers who failed to participate in the Illinois Tax
Delinquency Amnesty Program, in addition to the purportedly remedial purpose of compensating the state for
investigation and audit costs."/45/ Third, the double penalties cannot survive the proportionality test. They were created
and imposed after the tax liability accrued and therefore cannot serve any deterrence function./46/ The culpability of the
taxpayer is a fact-based determination that must be made on a case-by-case basis, as undoubtedly some taxpayers
inadvertently accrued a tax liability while others willfully violated the state's tax laws./47/ The harm caused to the state
was a loss of revenue. If one considers the total amounts owed by all delinquent taxpayers, that is potentially a
significant loss of revenue. But considering the amount owed by each individual taxpayer, the state has almost certainly
been deprived of a negligible amount of money in terms of the overall state budget.

Given the foregoing analysis, the excessive fines clause can serve as a legitimate avenue for taxpayers to challenge the
constitutionality of the Illinois amnesty program. As mentioned in the due process argument above, challenges to the
Illinois amnesty program are theoretically still ripe, thus opening the door for taxpayers to make this argument.
C. Equal Protection Clause The equal protection clause of the 14th Amendment to the Constitution states, "nor [shall
any State] deny to any person within its jurisdiction the equal protection of the laws."/48/ Although often raised, equal
protection challenges to retroactive state tax laws are largely unsuccessful./49/ Because the argument is often raised,
however, a legal analysis of the Illinois amnesty program is warranted.

When a taxpayer challenges a retroactive tax law by invoking the equal protection clause, the state must merely show
that the challenged classification of taxation "has [a] reasonable relation to a legitimate end of governmental action."/50/
The Supreme Court has laid out a two-prong test for assessing the validity of a retroactive state tax: "whether the thing
taxed falls within a distinct class which may rationally be treated differently from other classes"/51/ and whether the
tax's "purpose or effect is a hostile or oppressive discrimination against" the individuals burdened by the tax./52/

Under the Court's two-prong test, the tax amnesty program would not likely be struck down by a challenge brought
under the equal protection clause. Because the individuals did not pay the tax when it was due, it is doubtful that a court
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would determine the imposition of additional penalties and interest constitutes hostile or oppressive discrimination.

Indeed, some state courts have already addressed the issue of equal protection in the context of a state's amnesty
program. An Illinois court struck down an equal protection clause challenge to the state's 1984 tax amnesty program
that, like the 2003 program, prohibited taxpayers under civil or criminal investigation for tax evasion from taking part in
the program./53/ A New York court similarly denied a taxpayer's equal protection claim that the state's tax amnesty
distinguished between "taxpayers whose delinquencies came to light before the effective date of the amnesty statute and
those whose delinquencies were revealed only in exchange for amnesty."/54/ Thus, if the state was already investigating
the taxpayer for delinquency, that taxpayer was ineligible for participation in the program./55/ Those cases demonstrate
that challenges to a state tax amnesty program brought under the equal protection clause will not typically prevail.
D. Summation of the Constitutionality Argument Although the foregoing analysis was viewed in light of the 2003
Illinois amnesty program, the legal principles apply to any retroactive tax dispute. State tax amnesty programs raise
serious constitutional questions, particularly in challenges brought under the due process clause and the less-used
excessive fines clause. It is unclear why, despite the scholarship written on that issue, constitutional challenges to state
tax amnesty programs are not being raised more often. Presumably, those who are negatively affected by a state's
eligibility requirements -- namely, those under criminal or civil investigation for tax delinquency -- do not want to bring
attention to their predicament. Those who qualify and do participate, however, are unlikely to challenge the
constitutionality of a law that lets them off the hook for violating state tax laws. It seems that the best class of citizens to
challenge the law is the group who qualifies for the tax amnesty program, fails to take advantage of it, and then gets
slapped with a 200 percent increase in penalties and interest. That group of people should have a legitimate argument
that such a law -- with a long lookback period and no predeprivation or postdeprivation remedies -- is unconstitutional.
III. Amnesties in Action -- a Review of Three Recent Programs Although state tax amnesty programs are an example
of bad tax policy and a strong argument can be made that they are unconstitutional, state legislatures are turning to tax
amnesties as a way to address the massive shortfalls./56/ Why? Every state except for Vermont has a balanced budget
law./57/ Therefore, state governments have closed the budget shortfalls "through a combination of spending cuts,
withdrawals from reserves, revenue increases, and use of federal stimulus dollars."/58/ Politicians generally try to avoid
raising taxes and cutting services to constituents; therefore, amnesty programs provide a politically palatable vehicle to
generate a one-time infusion of revenue into the state's coffers. A review of three recent amnesty programs demonstrates
their effectiveness in generating much-needed revenue, but also shows the often heated debate surrounding the
implementation of tax amnesties.
A. Maine's 2009 Amnesty To collect the estimated $ 257 million owed to the state in tax receivables from over 70,000
individuals and businesses, Maine's Tax Receivables Reduction Initiative provided a 90 percent reduction in penalties to
delinquent taxpayers who paid all the interest and tax owed within the 90-day amnesty window./59/ That program,
which ran from September 1, 2009, to November 30, 2009, applied to "old debt of any type," ranging from individual
and corporate income taxes to sales tax./60/ Delinquent taxpayers whose cases had already been referred to the state's
attorney general for prosecution or whose accounts had already been sent to the collections office were ineligible to
participate.

The 2009 initiative, projected to raise $ 9 million in revenue, injected $ 16.2 million into the state's revenue
account./61/ Of the $ 16.2 million, approximately $ 7 million came from corporate accounts receivable, $ 5 million
from individuals, and the rest from a combination of the other eligible taxes./62/ The success of the 2009 program
follows the results of the state's previous amnesty programs -- the 2003 amnesty raised $ 37.6 million, nearly double the
estimate, and the 1990 amnesty raised $ 29.6 million./63/ However, the 2003 program waived all the penalties and 50
percent of the interest for those who participated, thus making it more attractive than the 2009 program./64/ Regardless,
the success of the 2009 program prompted the Legislature to consider holding another amnesty program just weeks after
the previous initiative ended./65/

As it looks to close its current $ 383 million budget gap, Maine will hold another amnesty program./66/ The program
will "waive 95 percent of the penalties on unpaid tax liabilities from July 1, 2005, until Dec. 31, 2009 . . . and 95
percent of penalties and 95 percent of interest" on liabilities assessed before June 30, 2005./67/ Payment would have to
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be made during the proposed window, which is September 1, 2010, to November 30, 2010./68/ Because of the
differential treatment between the two liability periods, the latest amnesty has been called a two-tier amnesty./69/

Not all the key lawmakers were impressed with the idea of another amnesty so soon after the previous one concluded,
nor is the two-tier approach necessarily popular. Sen. Joe Perry, a Democrat and the cochair of the Legislature's
Taxation Committee, said, "It may be necessary, but this is not good tax policy that we would want to do year in and
year out. . . . I don't like this two-part program. If we are going to do another one, we should do the same for all the [tax]
receivables out there."/70/ The lone Republican on the Senate Taxation Committee, Richard Nass, agreed that the
repeated amnesty is not necessarily good tax policy, saying, "I am one of those who bought into the arguments of the
[Maine Revenue Services] that you don't want to do these very often," but conceded, "I guess you can't argue with
success, and if this brings in some past-due revenue, that will help with the budget."/71/ Nass added, "We are in a crisis,
and we will do things we would not do in other times."/72/ Those comments provide support for the proposition that
while amnesties are bad tax policy, politicians prefer amnesty programs over raising taxes or decreasing state services.
B. 2009 Louisiana Amnesty Program The Louisiana Tax Delinquency Amnesty Act of 2009, signed into law by Gov.
Bobby Jindal (R) on July 10, 2009, was an attempt by the state to recoup the $ 473 million in outstanding taxes owed by
approximately 242,000 individuals and businesses./73/ The state's rising unemployment and decreasing oil and natural
gas prices had decreased its revenue by $ 1.3 billion below earlier projections./74/

The amnesty period ran from September 1, 2009, through October 31, 2009, and applied to all taxes due except the
motor fuel tax./75/ Taxpayers eligible to participate in the amnesty program included "those that have an existing tax
liability, who did not file a required return, understated or omitted any tax liability on a return, or erroneously claimed
credits or deductions on a return."/76/ Unlike the state's previous amnesty programs, even those taxpayers who were
either undergoing audits by the Louisiana Department of Revenue or subject to civil litigation instituted by the DOR
during the amnesty period were eligible to participate./77/ As in most amnesty programs, taxpayers involved in criminal
investigation or litigation for their delinquent taxes were ineligible to participate./78/

The amnesty lookback period was eight years -- taxpayers could qualify for amnesty for taxes due and owing July
2001 through January 1, 2009./79/ To entice delinquent taxpayers to participate in the program, the state waived 100
percent of the penalties and 50 percent of the interest for approved applicants./80/ However, the taxpayer was required
to pay the total tax liability and remaining interest during the amnesty period./81/ Payments made under the amnesty
program were not eligible for refunds, even if paid under protest./82/ To encourage honesty among amnesty
participants, the law authorized the DOR to conduct audits on participants, and if the DOR found a deficiency for a tax
period for which amnesty was granted, the department was further authorized to "impose penalties, including a 20%
collection penalty, and institute civil and criminal proceedings with respect to the difference between the amount shown
on the amnesty application and the correct amount of tax due."/83/

The Louisiana program was successful in raising revenue./84/ The program raised twice as much revenue as
anticipated, totaling $ 303.7 million./85/ The state used $ 90 million to "repay the state's coastal restoration and
protection fund, which had been tapped to pay the state's share of emergency response costs for the 2008 Hurricanes
Gustav and Ike."/86/ Another $ 86 million went to the state's rainy day fund, which was the same amount given to state
colleges and universities in the spring preceding the amnesty period./87/ The remaining amount will be allocated by the
Legislature, although Jindal proposes to use it to "offset reductions in federal health-care financing currently slated for
[this] year."/88/ The use of the funds will largely depend on how the state's revenue panel classifies the revenue -- either
a "'one-time' windfall" or "a type of revenue expected to reoccur in the future."/89/ That is because the state imposes
limitations on the amount of money that can be used as one-time revenue./90/ Therefore, the classification of the
revenue could limit the amount that can be put toward the governor's suggested use./91/

The size of the response to the amnesty program reflects some broader problems with Louisiana's tax system. First,
the state allowed nearly 250,000 of its citizens and businesses to become delinquent on their taxes. Second, the state
chose to offer the staggeringly high number of delinquent taxpayers amnesty rather than pursue collections through the
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established procedures of its DOR. Third, the state refrained from imposing higher penalties on those who did not take
advantage of the program, unlike the Illinois program highlighted in Section II. Fourth, the state allowed those facing
civil investigation and litigation from the DOR to participate. Therefore, the Louisiana tax system must be characterized
as a failure. To create this type of amnesty program shows that a state has simply given up on the revenue-collection
system it has in place.
C. 2009 New Jersey Amnesty Program In his report to the state's General Assembly Budget Committee, New Jersey
Treasurer David Rousseau declared, "In [fiscal] 2010, we face the most daunting challenge of any budget in state
history."/92/ That daunting challenge included closing the state's $ 9 million budget gap./93/ To help address that
budget crisis, the State Legislature enacted a tax amnesty program with the goal of raising $ 200 million./94/ One of the
legislation's sponsors, Sen. Barbara Buono (D), viewed the amnesty proposal as "an appropriate [action] to help close
our revenue shortfall while giving people a chance to do the right thing without fear of penalty or prosecution."/95/ The
amnesty program raised $ 725 million in revenue./96/

The state's amnesty period was similar to the other state amnesties discussed above. The state provided a window --
from May 4, 2009, to June 15, 2009 -- for delinquent taxpayers to pay their outstanding liabilities and half of the interest
in exchange for a complete waiver of the penalties and the remaining interest assessed on their liabilities./97/ The
lookback period ran from January 1, 2002, to February 1, 2009./98/ Participation in the program constituted "an express
and absolute relinquishment of all administrative and judicial rights of appeal that have not run or otherwise expired as
of the date payment is made."/99/ Delinquent taxpayers under criminal investigation for tax evasion were ineligible to
participate./100/ Failure to take advantage of the amnesty program resulted in a 5 percent increase in the eligible
taxpayer's previously assessed penalties./101/

Because of the large amount of revenue generated from the amnesty program, both supporters and critics were vocal
about its merits. Then-Gov. Jon Corzine, in discussing the Legislature's decision to postpone the vote on the state's
budget to consider what to do with the unexpected revenue, said, "We expected to pass the budget today. . . . This
extraordinary development must be appropriately considered by the Legislature."/102/ He further proclaimed, "This
money belongs to the taxpayers, and we're going to give it back to them in property tax relief."/103/

His political opponent, now-Gov. Chris Christie (R), viewed it a bit differently:
$ 700 million in one-time revenues came in from granting amnesty
to tax cheats in another gimmick that was used to paper over
problems. As usual, our government spent it all in one year,
and built that much more spending into the budget for this
coming year, with no way to pay for it now or in the
future./104/ Another Republican, Assembly member Declan O'Scanlon Jr., also argued against the amnesty, saying,

"We need to tighten our tax collection procedures to ensure that some people are not scamming the system, forcing
honest, law-abiding citizens to pay higher taxes to make up for those not paying what they owe."/105/

Lawmakers and governors must find a politically palatable way to increase revenue to plug the budget gaps.
Amnesties fit that description, but at what cost? The Legislature eventually reconvened to pass a fiscal 2011 budget that
"increase[d] taxes by nearly $ 1 billion, eliminate[d] property-tax deductions for the wealthiest residents and pare[d]
billions from health care, higher education, and other programs."/106/ It appears the amnesty program was not as
successful at resolving budget problems as the numbers make it sound.

IV. The Case Against Tax Amnesties There is no question that tax amnesties generate much-needed revenue
for state governments. In these trying times, why should states avoid this proven method of generating revenue without
raising taxes on the citizens? Because all that glitters isn't gold.

According to Reagan Farr, the revenue commissioner of Tennessee, which is one of only five states that have never
enacted a tax amnesty, amnesties are gimmicks and a bad tax policy that "weakens the overall tax system" by reducing
public respect for tax laws./107/
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Oregon DOR spokesman Derrick Gasperini, cautioned, "There has been talk among the states, especially those that
have done [an amnesty] before, that once you open this door, it's really hard to shut it." The Oregon Legislative
Assembly apparently did not heed that warning, because it enacted the state's first tax amnesty program in 2009./108/

New Mexico's 2009 amnesty bill came with a disclaimer attached as a fiscal note that stated, "Frequent amnesty
periods may indirectly communicate a message to taxpayers that they do not need to comply with the Tax
Administration Act because, potentially, another amnesty period may be approved. It is not known how frequent is too
frequent."/109/

An academic study by LeAnn Luna et al. concluded that "the repercussions of more frequent amnesties are declining
revenue and taxpayer anger."/110/ The study noted that back-to-back amnesties in Massachusetts and Missouri resulted
in "revenues from the second campaign [falling] far short of the first, and there was widespread criticism from
law-abiding taxpayers that frequent amnesty programs unfairly reward tax evaders."/111/ In a 2003 amnesty,
Massachusetts raised approximately one-tenth of the revenue generated by its 2002 amnesty program./112/

These comments from high-level state tax officials across the country, coupled with the academic study and results of
consecutive amnesty programs, show that tax amnesties are not only bad tax policy, but also often end up with states
relying on them for revenue. Reliance on amnesties is subject to the law of diminishing returns, with frequent amnesties
bringing in less and less revenue. Further, amnesties annoy the vast majority of the states' citizens who pay their taxes
on time. This course of action is not sustainable in the long term, and state legislators should abandon the tax amnesty
as a tool to fix their budget problems.

V. Conclusion State tax amnesties are the embodiment of unsound tax policy of questionable
constitutionality; they must be abandoned as a source of state revenue generation. Although generally thought of as a
one-time quick fix for state budget woes, amnesties are being implemented with greater frequency across the country.
Reliance on amnesties puts overall compliance with a state's tax laws in jeopardy because delinquent taxpayers become
encouraged to hold out for an amnesty period. States must either return to the principle that noncompliance with tax
laws will result in punishment or prepare for much bigger tax collection problems in the future.
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