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There are a number of circumstances and scenarios 
that might have contributed to being charged with DUI 
in CA, but there’s little you can do to change the past. 

After your drunk driving arrest, it’s time to start thinking 

about your future and what you can do to protect your legal 

rights. If you’ve never been involved in trouble with the law, 

it’s important to understand the implications of a DUI mat-

ter and the legal proceedings you’ll be facing. Your life may 

be impacted in a number of ways, from having your driver’s 

license suspended, to being fined, to serving time in jail.

Of course, hiring a qualified attorney will increase 
your chances of a positive outcome, but you may 
have concerns about expenses for retaining a 
legal professional. Still, whether or not you have a 
lawyer to represent you, it’s important to know about the 
relevant DUI laws, defenses, penalties and costs involved 
with your case. Therefore, this “Ultimate Guide” includes 
the details you need to know to ensure the best possible 
outcome, including:

»  DUI Statutes in California

»  Basic Legal Proceedings

»  Defenses to DUI Charges

»  Potential Penalties

»  The Benefits of Plea Negotiations

»  Other Costs Involved with a DUI
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II. CalIfornIa laws and regulatIons on duI Matters

At the outset, it’s important to note that any DUI arrest triggers two separate proceed-
ings under CA law: one before the California Department of Motor Vehicles and one in 
front of the state criminal court system.
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CalIfornIa CrIMInal law:
Under CA Vehicle Code §23152, it is unlawful for a person to 
operate a motor vehicle if he or she is under the influence of 
alcohol or has a blood alcohol content of .08. Being arrested for DUI 
means that you’re in violation of the statute and subject to criminal 
penalties. As with any criminal case, you’re entitled to a lawyer and 
can present evidence that (a) disproves the claims against you or 
(b) serves as a defense.

the CalIfornIa dMV:
As the agency that regulates driver’s license issuance in the state, 
the DMV will be involved in your DUI proceedings. The DMV strictly 
deals with determining whether or not you should be allowed the 
privilege of driving, so there are no criminal implications involved. 
Your license will be taken upon your DUI arrest if police officers 
determine that you’re driving under the influence with a BAC of 
.08 or higher. You will have the opportunity to fight the charges or 
reinstate your license as part of the DMV proceedings, and you can 
hire an attorney here as well.
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IIII. legal & adMInIstratIVe ProCeedIngs

dMV aCtIons regardIng duI:
Upon an arrest for drunk driving, the officer will confiscate your license and replace 
it with a “Notice of Suspension.” This document allows you to continue driving for 30 
days, at which point it expires and you will be unable to legally drive.

1. Request a Formal Hearing: 
You can contest the allegations against you in a hearing before the DMV, as long as you 
do so within 10 days of your arrest. If successful, your license and driving privileges 
will be immediately reinstated. As a reminder, the proceedings before the DMV are not 
criminal in nature, so they’re more relaxed. However, the standard of proof is lower, so 
less evidence is required to suspend your license.

2. Fulfill Legal Requirements and Apply for License Reinstatement:
You’re eligible to reinstate your license if you attend an approved CA DUI school, pay a 
fee and file documentation showing financial responsibility (SR-22).

2015
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drunk drIVIng CrIMInal Cases:
Your arrest for DUI places your matter before the California criminal court system, as 
separate from the DMV matter. There are several legal issues involved with the initial 
proceedings.

Arrest v. Conviction:
Just because you’ve been arrested for a DUI 
doesn’t mean you’re convicted of the crime 
of drunk driving. Remember the lesson from 
elementary school: you’re innocent until prov-
en guilty. An arrest only means you’ve been 
charged with a crime by police officers who 
witnessed a violation of the law. There’s still 
the matter of proving guilt in court.

A prosecuting attorney is tasked with pre-
senting evidence that establishes a drunk 
driving crime occurred. You and your attorney, 
if you’ve hired one, have the opportunity to 
respond to the allegations. Your response may 
be evidence that disproves the prosecution or 
it may be presenting arguments establishing a 
defense to the charges. Once all the evidence 
and testimony has been provided to the judge, 
he or she will decide the matter. A DUI matter 
is not considered a conviction unless and until 
a guilty verdict is rendered. 

First Offense vs. Multiples:
Your DUI criminal case is impacted by whether 
you have other violations of CA drunk driving 
laws on your past driving record. The court 
treats a first offense differently than multiple 
violations which occur within 10 years after 
an initial incident. As a practical matter, the 
standard of proof doesn’t change when the 
court is hearing a DUI case involving one or 
more offenses. 

You and your attorney, if you’ve hired 
one, have the opportunity to respond 
to the allegations. Your response 
may be evidence that disproves the 
prosecution or it may be presenting 
arguments establishing a defense to 
the charges.
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Felony vs. Misdemeanor Cases:
Most cases involving a DUI are considered a misde-
meanor, up to the third time a person is convicted 
of drunk driving. Under some circumstances, a DUI 
will be considered a felony that the court punishes 
accordingly. A fourth DUI arrest will be processed as 
a felony matter, as will: 

» A DUI arrest where the individual charged was  
 responsible for causing injuries to another 
 person; or,

» An arrest involving aggravating circumstances, 
 described in more detail below.

In situations involving multiple drunk driving viola-
tions or felony/misdemeanor cases, it’s important 
to note that the prosecuting attorney will still need 
to prove the facts of a DUI – namely, that you were 
operating a vehicle with a BAC in excess of .08. These 
cases are treated differently with respect only to the 
penalties a judge may levy as a sentence, as they 
trigger harsher penalties under CA DUI law.

the relatIonshIP Between dMV 
& Court aCtIons
Though the proceedings differ as they relate to the 
DMV matter and your criminal case, the two are 
interrelated. If you’re cleared of all charges and your 
license is reinstated in the action before the DMV, 
it’s likely that your criminal charges will either be 
dismissed or lessened. The opposite isn’t true, 
however. The fact that you’re cleared criminally 
doesn’t result in automatic return of your driver’s 
license. The distinction lies in the administrative 
versus criminal nature of the cases, and the fact that 
a driver’s license is a privilege bestowed upon you by 
the state, not a right protected by law.

The distinction lies in the 
administrative versus criminal 
nature of the cases, and the 
fact that a driver’s license is a 
privilege bestowed upon you 
by the state, not a right 
protected by law.
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IIIIII. defenses to a duI Case

Even if a prosecuting attorney has sufficient evidence against you to support a DUI 
conviction, you may gain leverage in your case by presenting defenses. Certain 
circumstances may warrant a lesser charge, a reduced sentence or dropping your case 
entirely.

Breathalyzer Malfunction:
Equipment used to register the amount of alcohol in your blood may suffer 
from maintenance problems or defects, leading to calculation errors. As these 
readings are critical to the prosecution’s case, any mistakes impact 
whether you’re found guilty.

Police Misconduct:
DUI charges can be reduced or dismissed if there was inappropriate 
conduct by the police officers who arrested you. Any discrepancies 
on the police report are an indication of wrongdoing, as is evidence of 
impropriety in processing your charges.

Rising BAC:
The duration of time between being stopped for drunk driving and taking 
a BAC Test is critical, as any delays result in discrepancies that weaken 
the prosecution’s case. The human body processes alcohol at a certain 
rate, so while you may have a lower BAC while driving, it may creep up to 
.08 by the time you’re tested.

BAC Analysis:
There are conditions that affect the constitution of blood which may result in 
erroneous BAC test analysis. Blood fermentation or contamination can 
occur due to improper storage, leading to inconclusive results when an 
analyst checks for the presence of alcohol.

Lack of Probable Cause:
An officer must have a reason to pull you over before detaining you and 
arresting you for drunk driving. Unless they have a reasonable 
belief that illegal activity is occurring, such as improper lane crossing or 
disregarding traffic signals, there is no probable cause and the case may 
be dismissed.
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IVIV. sentenCIng & PenaltIes

A DUI conviction subjects you to a wide range of punishments, which are important to 
understand even if proceedings in your matter haven’t progressed beyond the arrest 
stage.

License Suspension: 
Your driver’s license will be suspended if you’re convicted of DUI charges, meaning 
you’re prohibited from driving. The duration of the suspension depends on whether 
you’re a first time offender or have had multiple convictions in the last 10 years.

First Time Violation: Suspension of 6-10 months.

Second Offense: A two year suspension of your driver’s license, though it 
can be converted to a restricted license after one year. Certain privileges 
are restored for going to and from work or other specific occasions.

Third DUI Conviction: A three year revocation of your CA driver’s license, 
which can be reduced to a restricted license after 18 months.

Summary Probation:
This status means that you must appear in court periodically in order to provide a 
report on the requirements of your probation, described below. You won’t be assigned 
a probation officer in most cases, but may need to register for community service. The 
term of your probation may range from three to five years.

Fines & Penalty Assessments:
You’ll be fined when you’ve been convicted for drunk driving, no less than $390 and no 
more than $1,000.

DUI Educational Courses:
Your sentence will require you to attend and complete a court-approved alcohol and 
DUI course, which may be up to 30 months long for multiple offenses.

Incarceration:
A DUI conviction may result in imprisonment, either in a county jail or state 
penitentiary. The likelihood of this happening for a first time offender is slim, but it 
cannot be discounted if multiple drunk driving violations or felony DUI is involved.
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other PenaltIes:

Felony DUI Conviction:
When you’re facing a fourth DUI conviction in less than 10 years, you may be sentenced 
under the rules for felony DUI. All the above sentencing standards apply, but will be 
meted out in more severe degrees, including up to three years in state prison and 
license revocation for four years. In addition, you may be designated as a “habitual 
traffic offender” by the DMV, which means you’re penalized significantly for any and all 
future traffic incidents.

DUI Involving Injuries:
If your driving drunk causes an accident that injures another person, you’re facing all 
the penalties mentioned in this section, including those that apply to felony DUI above. 
Plus, the court may require restitution, which is money you pay to the individuals who 
suffered losses due to your actions.

Aggravating Factors:
Your sentencing may be based upon your actions and the circumstances surround-
ing your arrest, as separate from multiple convictions, felony DUI or injury cases. The 
following aggravating factors can impact your sentence and lead to higher criminal 
penalties:

 
Driving at reckless speeds

BAC in excess of .15 or higher

Being under the age of 21
at the time of arrest

Refusal to submit
to a breathalyzer or chemical test

.15
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VV. negotIatIons In duI Cases

While the law states what penalties you face when convicted of a DUI, there is some 
flexibility that a prosecuting attorney has in pursuing your case. In the interests of cost 
and time, the lawyer may try to negotiate a settlement for a plea or sentence.

Pleas:
Your case may result in lesser charges if you’re able to reach an agree-
ment with the prosecution. A reduced charge typically means sentencing 
will be lighter.

Sentences: 
It’s also possible to negotiate a sentence agreement with a prosecuting 
attorney, especially when long incarceration is a possibility.

Keep in mind that these negotiations must still be approved by the judge 
in your case, though they will usually act on the basis of the prosecuting 
attorney’s recommendation.
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In the interests of cost and time, the 
lawyer may try to negotiate a settlement 
for a plea or sentence.
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VIVI. the fInanCIal IMPlICatIons of a duI Case

It’s difficult to state exactly how much a DUI arrest will cost, in terms of dealing with 
both the criminal case and the DMV. However, here are some general estimates as a 
ball park figure.

Court Fines:
You can expect anywhere from $390 - $1,000 in fines to the court, 
which amount largely depends on whether you’re facing a multiple DUI 
conviction, aggravating factors or a felony DUI.

Driver’s License Reinstatement:
After your driver’s license is confiscated by the DMV, there are conditions for 
getting it back. In addition to DUI courses and obtaining an SR-22, you can 
expect to pay $125 to reinstate your driver’s license.

Court Approved DUI Classes:
You may be required to participate in DUI courses due to a drunk driving 
conviction in criminal court in order to have your license reinstated. The 
cost for the classes will be around $650, but the amount depends on how 
long you must take the course.

Car Insurance Premiums:
A DUI arrest will result in an increase in insurance payments because of the 
proceedings before the DMV, as well as due to a criminal conviction. One of 
the conditions to reinstate your license is filing an SR-22 form, for which your 
insurance company will advance the cost. However, the insurer will likely 
increase your premium to recover the amount. In addition, a DUI convic-
tion will likely result in a determination that you’re a high risk driver, lead-
ing to higher premiums to cover your driving activities.
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¶ConClusIon

From this “Ultimate Guide” to protecting your interests 
and rights after a drunk driving arrest, you can see how 
complicated the DUI laws and regulations can be for 
someone without a legal background. Not only are you 
dealing with a criminal case that threatens your finances 
and personal freedom, but you’re also facing driver’s license 
revocation that impairs your ability to work and engage in 
daily life.

Reading through this information should also make another 
point clear; it’s critical to hire a qualified CA lawyer to han-
dle your DUI case. You’re at a disadvantage if you attempt 
to represent yourself before the state DMV or in criminal 
court, and penalties may be levied against you that aren’t 
warranted. Plus, there are certain benefits to engaging 
in plea or sentencing negotiations with the prosecuting 
attorney in your criminal drunk driving case, but without 
thorough knowledge of the relevant laws, you can’t take 
advantage of them.

If you do decide that retaining a lawyer is the right move, 
you need a legal professional with extensive experience 
representing DUI clients. Your attorney should also be well-
versed in CA drunk driving laws, regulations and procedures. 
Attorney Brendan Barrett has been handling these types of 
cases for several years and is experienced in negotiating 
with tough prosecuting attorneys. Please call our law offices 
today to schedule a consultation.
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Brendan
Barrett

510 north 3rd street
san Jose, Ca 95112
P: (408) 508-5030
F: (408) 289-8411
info@barrettlaw.com
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