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Construction Employers 

Win Victory Vicariously 

via Restaurant Industry
 

      The California Supreme Court 

on April 12, 2012, ruled in the 

Brinker Restaurant Corp. v. 

Superior Court (Hohnbaum), Case 

# S166350.  The case affects 

millions of hourly workers and 

employers thereof because it 

clarified the meal and lunch break 

requirements for employers.   

     Brinker Restaurant Corporation 

operates over 100 restaurants in 

California including Chili’s and 

Maggianos.  The lawsuit was 

originally filed by five hourly 

employees claiming they had been 

denied meal and rest breaks and 

forced to work during that time 

without being paid.  The real 

question was whether employers 

had to ensure that employees took 

their meal and rest breaks as 

opposed to making them available 

for employees.   

    Employers complained that 

supervisors were required to baby 

sit employees and ensure that they 

not only documented but also took 

their meal and rest breaks as 

required by law.  Employees 

complained that they were often 

forced to clock out for the meal 

and rest breaks but then were 

required to perform work related 

tasks during the meal or rest break. 

     The Supreme Court ruled that 

employers do not have to ensure 

their employees take their meal 

and rest breaks.  However, the 

Supreme Court made clear that 

employers are required to relieve 

employees of all duties, relinquish 

control over the employees’ 

activities and to permit them a 

reasonable opportunity to take an 

uninterrupted thirty minute meal 

break.  The Supreme Court held 

that the employer could not 

impede or discourage employees 

from taking the meal or rest break.  

The potential next waive of 

lawsuits will undoubtedly be over 

whether employees were 

intimidated into not taking their 

meal and lunch breaks on threat of 

no promotion or raises.  

     The employer must still record 

the time that employees take off 

for their meal and rest breaks but 

do not have to ensure that the 

employee does not cut his/her meal 

or rest break short to perform a 

necessary duty.  However, 

employees who are required to 

clock back in early are required to 

be paid straight time for the time 

worked. 

     An employer will no longer 

suffer a penalty for an employee 

working five consecutive hours 

without a meal break.  Employees 

who work from five to six hours 

must get a meal period unless they 

have waived it in writing.  If the 

employee is entitled to the meal 

break it must begin by the end of 

the fifth hour of work.  Employees 

who work from six to ten hours are 

required to receive a meal break 

even if they have signed a waiver.  

Again the meal break must begin 

by the end of the fifth hour of 

work.  Employees who work over 

ten hours are entitled to a second 

meal break but if they work less 

than twelve hours they can waive 

(in writing) the second meal break.  

If the employee works over twelve 

hours they must receive two meal 

breaks and the second cannot be 

waived.    

     The Supreme Court set forth 

the standards for rest breaks as 

well.  The Court looked to the 

Wage Order No. 5-2001 which 

required that employees receive 

rest breaks at the rate of ten 

minutes per four hours or major 

fraction thereof.  This wage order 

is applicable to restaurants but 

other wage orders cover other 

industries with similar 

requirements for meal and rest 

breaks.  The Supreme Court held 

that “major fraction thereof” 

means more than half.  Thus, the 

Supreme Court said that 

employees are entitled to one ten 

minute rest break if they work 

from three and a half to six hours, 

two ten minute rest breaks if the  
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employee works from six to ten 

hours, three if the employee works 

from ten to fourteen hours and four 

if the employee works for fourteen 

to eighteen hours. 

     The Supreme Court rejected the 

argument by the Plaintiff that a 

rest period had to come before the 

mandatory meal break.  The Court 

held that “[e]mployers are thus 

subject to a duty to make a good  

faith effort to authorize and permit 

rest breaks in the middle of each 

work period, but may deviate from 

that preferred course where 

practical considerations render it 

infeasible.”   

     The upshot of the decision is 

that if employer makes the break 

available and the employee 

chooses not to take it, then the 

employer, if it knows the 

employee is not taking the break, 

will have to pay the employee 

straight time for the time worked. 

     In light of the Court’s ruling 

employers should adopt and 

enforce a policy requiring 

employees to clock in and out for 

meal and rest breaks and the 

employer should keep the records 

as they would any other wage and 

hour records.  

 

What Affect Does 

Bankruptcy Have on Your 

Mechanics’ Lien Rights?
    

      The answer to that question 

depends on who files bankruptcy.  

If the bankruptcy is filed by the 

owner of the property then you 

need to take very prompt action to 

preserve your mechanics’ lien 

rights.  If the bankruptcy is filed 

by the general contractor/non-

owner of the property then your 

rights remain the same as if the 

bankruptcy had not been filed. 

     The distinction as to what needs 

to be done is based upon the two 

remedies available: (1) the claim 

for breach of contract and (2) the 

claim to foreclose directly against 

the real property upon which labor 

or materials were used or 

consumed.   

     If the property owner goes into 

bankruptcy there is an automatic 

stay triggered by Bankruptcy Code 

§ 362(a) which prevents collection 

efforts and any other actions 

against the debtor or his property.  

However, § 362(b)(3) provides 

that the creditor is exempt from the 

automatic stay to perfect, or 

maintain or continue to perfect an 

interest in property to the extent 

that the trustee’s rights and powers 

are subject to such perfection 

under Bankruptcy Code § 546(b).  

Section 546(b) allows the 

perfection of the mechanics’ lien 

after the bankruptcy has been filed 

if the lien arose prior to the filing 

of the bankruptcy.  Thus, if a 

contractor performed work or a 

supplier supplied materials that 

were used or consumed in the 

project prior to the bankruptcy 

filing then it can file the 

mechanics’ lien after the 

bankruptcy is filed.    

     However, § 546(b) does not 

provide for enforcement of the 

lien.   The mechanics’ lien holder 

is left with two ways of preserving 

its right to enforce the lien.  It may 

either petition the bankruptcy court 

for relief from the automatic stay 

to enforce the lien in state court or 

the mechanics’ lien claimant may 

file a preservation notice with the 

bankruptcy court.   

     Both of these options, require 

action be taken within the ninety 

day time limit in which to file a 

mechanics’ lien foreclosure action 

after the mechanics’ lien has been 

recorded.  Civil Code § 3144. 

     A lien preservation notice must 

be filed within the time fixed for 

the commencement of the action in 

state court.  Bankruptcy Code § 

546(b)(2).  Further, if the time for 

filing did not expire prior to the 

filing of the bankruptcy then it 

does not expire until the later of 

the end of such period (i.e. the end 

of the 90 days to file) or 30 days 

after notice of the termination or 

expiration of the stay under § 362, 

922, 1201, or 1301 (i.e. when the 

stay is lifted).  The notice required 

hereunder must be filed with the 

Bankruptcy Court and served on 

the debtor in possession in a 

Chapter 11 case or the debtor’s 

trustee in a Chapter 7 case, prior to 

the deadline for commencing an 

action to enforce the lien rights has 

expired.  If properly filed and 

served the notice allows the 

claimant at least 30 days after the 

stay is lifted to file its foreclosure 

action.  Because the claimant has 

the longer of 30 days or the time 

left on the running of the 90 days 

after the filing of the mechanics’ 

lien. 

     The Court of Appeal for Los 

Angeles County in Pioneer 

Construction, Inc., v. Global 

Investment Corp. ( 2
nd

 Dist. Div. 1 

December 21, 2011) B225685 held 

that the 90 days for perfecting the 

lien does not include the time the 

automatic stay is in effect.  

Further, the Court applying  

Bankruptcy Code § 108 held that 

the 90 days resumes running when 

the stay is lifted as opposed to 

starting.  The Court also affirmed 

the necessity of filing the 

preservation notice to prevent 

avoidance by the bankruptcy 

trustee or debtor in possession. 

 

The Baron Law Group now has  

Orange County and Park City 

Offices.  Ashley A. Baron, a 

U.S.C. undergraduate and law 

school graduate, has been a lawyer 

for the past 30 years.  Ms Baron 

has tried over 100 cases.  For 

further information contact us at 

(714) 974- 1400 or e-mail us at 

ashleybaronesq@yahoo.com.   

You can now also go to our web 

site www.ashleybaron.com to read 

more about our firm or view our 

most recent newsletters and blog. 
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