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If You Contract With The 

Owner Do You Need to 

Serve a Preliminary 20-

Day Notice?
 

      The California Court of 

Appeals for the Fifth District in 

Shady Tree Farms v. Omni 

Financial F062924 on May 22, 

2012, held that even if a contractor 

or material supply house contracts 

directly with the owner of a 

project, if you are not the general 

contractor, then you must serve a 

preliminary 20-day notice in order 

to preserve your mechanics’ lien 

rights. 

     Several entities were involved 

in the development of Granite 

Park, one such entity contracted 

with Shady Trees for mature trees.  

The case arose after Shady Tree 

Farms, LLC delivered mature trees 

for the landscaping of Granite Park 

but was not paid.  After delivery 

the trees were not cared for and all 

eventually died.   

     Shady Tree was owed 

approximately Three Million Two 

Hundred Thousand Dollars for the 

trees delivered.  Shady Tree, after 

not receiving payment, recorded a 

mechanics’ lien against the 

Project.  Omni provided an 

Eighteen Million Dollar 

construction loan on the Project 

secured by a deed of trust on the 

property.     

     Omni recorded a notice of 

default on its loan on the Project 

and foreclosed on the property 

under a trustee’s deed.  Omni 

along with the city of Fresno filed 

a motion to remove Shady Tree’s 

mechanics’ lien and expunge the 

lis pendens.             

     Omni convinced the trial court 

that Shady Tree could not 

demonstrate the probable validity 

of its lien because Shady Tree was 

required to, and did not, serve a 

preliminary 20-day notice.  The 

Appellate Court agreed with the 

trial court and the matter is 

currently on appeal to the Supreme 

Court. 

     The Appellate Court citing 

prior case law indicated that the 

notice requirement of the 20-day 

preliminary notice was “for the 

concurrently valid purpose of 

alerting owners and lenders to the 

fact that the property or funds 

involved might be subject to 

claims arising from contracts to 

which they were not parties and 

would otherwise have no 

knowledge.” 

     It was undisputed that Shady 

Tree did not serve a 20-day 

preliminary notice, but it argued it 

was not required to because it was 

in direct contract with the owner of 

the Project.  The Appellate Court 

agreed that Shady Tree was not 

required to give the 20-day 

preliminary notice under Civil 

Code section 3097, subdivision (a) 

to the owner but held that Shady 

Tree, under Civil Code section 

3097, subdivision (b), was 

required to give the 20-day 

preliminary notice to the 

construction lender, Omni in this 

case. 

     Shady Tree argued that Civil 

Code section 3097, subdivision (b) 

should be read as an alternative to 

subdivision (a), so that if either 

section is met the contractor or 

material supplier is exempt from 

being required to give the 20-day 

preliminary notice.  Alternatively, 

Shady Tree argued that because it 

was in direct contract with the 

owner it became exempt from 

subdivision (b) because that 

subdivision states: “Except the 

contractor…” 

     The Appellate Court disagreed 

with both of Shady Tree’s 

arguments.  It held that if a party 

was exempt from subdivision (b) 

because it fell under (a) then it 

made (b) surplusage as any person 

in direct contract with the owner 

would never be subjected to (b).  

The Appellate Court also found 

Shady Tree’s interpretation of “the 

contractor” under subdivision (b) 

was untenable because the use of 

“the” indicates a single person, i.e. 

the general or prime contractor for  
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the entire project and not multiple 

contractors.   

     Thus, if you are not the general 

or prime contractor on the project 

it is safer to serve 20-day 

preliminary notices until the 

California Supreme Court decides 

the issue. 

 

Are You Working on a 

Private or Public Works 

Job? 

    
      The answer to that question 

determines whether an action is 

governed by Civil Code section 

3097 or 3098.  Section 3097 

governs private works and 3098 

governs public works.  The Court 

in California Paving & Grading 

Co., Inc. v. Lincoln General 

Insurance Company B228930 

decided May 21, 2012, found that 

Paving was performing a 

subdivision improvement which 

constituted a “work of 

improvement contracted for by a 

public entity.”  The Court went on 

to hold that Paving failed to allege 

it served a preliminary notice in 

compliance with sections 3098 and 

3252 thus its action against 

Lincoln, the surety bond, was 

barred. 

      As a condition of approval of 

the final map of the developer, 26 

Moorpark LLC, the City of Los 

Angeles required the developer, at 

its “own cost and expense, to 

construct and install all public 

improvements required in and 

adjoining and covered by the final 

map.”  In accordance with the 

agreement with the City, Moorpark 

obtained a labor and material bond 

from Lincoln. 

     Lincoln entered into a prime 

contract with Masada 

Development, Inc. for the public 

improvements.  Masada entered in 

to a subcontract with Paving for 

$51,535, under which Paving was 

to do the street paving and asphalt 

in connection with the public 

improvements.   

     Paving was not paid and filed 

suit against Moorpark and Masada.  

Moorpark and Masada both filed 

for bankruptcy.  Paving filed suit 

against Lincoln on the bond.   

     Lincoln filed a demurrer to 

Paving’s complaint claiming that 

Paving failed to serve a claim on 

Lincoln upon the bond within 75 

days after completion of the work 

of improvement as required by 

Civil Code section 3252 and failed 

to file its suit within the time 

prescribed by law.  Lincoln took 

the position that Paving had 90 

days after completion of its work 

to serve a stop notice (Civil Code 

section 3184(b)) and then six 

months after the expiration of the 

period within which a stop notice 

may be filed (Civil Code section 

3249) to file suit against Lincoln.   

     Paving opposed the demurrer 

contending that the improvements 

for which the bond was issued are 

subdivision improvements and not 

public works within the meaning 

of the Civil Code.  Based on that 

argument Paving contended that 

the limitations set by Civil Code 

section 3249 did not apply.  Paving 

argued, because a private 

developer, Moorpark, had 

contracted for the work, was 

paying for the work and the City 

was not a party to the contract, that 

the applicable statute on the work 

was not Civil Code section 3249 

but four years on a written contract 

under Code of Civil Procedure 

section 337.  

     The trial court ruled against 

Paving indicating that there was a 

contract between the City and 

Moorpark and therefore the 

statutes applying to public works 

were applicable and the action was 

untimely filed and proper notice 

was not given to the surety. 

     Paving appealed and the 

Appellate Court found that the 

contract between Masada and 

Paving was to “furnish labor, 

services, equipment and materials 

required pursuant to the prime 

contract for the construction of the 

PUBLIC IMPROVEMENTS.”  

The Appellate Court further found 

that paving admitted that the 

subcontract was “for street paving 

and asphalt work at the 

intersection of 4411 Worster Street 

and 13037 Moorpark Street in 

Studio City.”   

     The Appellate Court went on to 

affirm the dismissal by the trial 

court stating that “because said 

subcontract was in furtherance of 

the underlying Agreement between 

the city and the developer, the 

subcontract was for a “work of 

improvement contracted for by a 

public entity.”  Civil Code section 

3100.   

    The lesson to be learned from 

this case is that if street or other 

public construction is the subject 

of a contract, even though the 

contract is not directly with the 

public entity, the contractor or 

material supply company had 

better comply with the public 

works statutes for perfecting a 

claim on a bond. 

 

 

 

 

 

 

 

The Baron Law Group handles 

legal matters all over the state of 

California.  We offer free initial 

consultation.  Ashley A. Baron, a 

U.S.C. undergraduate and law 

school graduate, has been a lawyer 

for the past 30 years.  Ms Baron 

has successfully tried over 100 

cases.  For further information 

contact us at (714) 974- 1400 or  

e-mail us at 

ashleybaronesq@yahoo.com.   

You can also go to our web site 

www.ashleybaron.com to read 

more about our firm or view our 

most recent newsletters and blog. 
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