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Contractors Must Follow 

the Exact Terms of the 

Contract
 

      Contractors must strictly 

follow the terms of the notice and 

claims provisions in a contract or 

be held accountable for the cost of 

delays including liquidated 

damages.  Most construction 

contracts contain detailed 

requirements for how change 

orders and extensions of time 

requests are to be handled.  These 

provisions in the heat of the 

project are often overlooked by 

both parties; however, when a 

dispute arises at the end of the 

project, if the procedures were not 

precisely followed the contractor 

will not be entitled to additional 

time or compensation.   

     The Appellate Court for the 

Fifth District in October 2011 

ruled on an appeal in Greg Opinski 

Construction, Inc. v. City of 

Oakdale (2011) 199 Cal. App.4
th

 

1107 and reaffirmed the impact of 

Civil Code § 1511. 

      Greg Opinski Construction, 

(“Opinski”) claimed the City of 

Oakdale (“Oakdale”) wrongfully 

refused to pay a balance of 

$164,839 of the contract price plus 

$24,436 in excess of the contract 

price for proposed change orders 

Oakdale had refused to approve, 

along with interest and contractual 

penalties. The $164,839 balance 

represented an unpaid portion of 

the “retention” funds.  

     Oakdale cross-complained 

against Opinski claiming it owed 

Oakdale liquidated damages of 

$250 per day for not completing 

the project within 300 days as 

required by the contract.  The 

300th day was February 26, 2005, 

but, according to the architect’s 

certification of substantial 

completion, the project was not 

substantially complete until 

September 30, 2005, more than 

seven months late.  Opinski 

contended the delay was a result of 

Oakdale’s actions and not 

Opinski’s. 

     After a bench trial, the trial 

court awarded Oakdale $54,000 in 

liquidated damages for late 

completion, $3,266 for repair of 

construction defects, prejudgment 

interest, and $97,775 in attorneys’ 

fees. 

     In its statement of decision, the 

trial court stated that it would not 

consider whether the late 

completion was caused by actions 

of Oakdale.  The trial courts reason 

for the refusal to even consider 

whether the delay was caused by 

Oakdale was because the contract 

required any extension of time to 

be obtained through certain 

procedures, procedures Opinski 

did not use, so the question of fault 

for the delays did not arise.  

     The Appellate Court was faced 

with a situation where the 

contractor, Opinski, entered into a 

contract with the city of Oakdale 

to construct a building.  The 

contract, like most in the 

construction industry required the 

building to be completed within a 

specified timeframe and provided 

for liquidated damages for each 

day of delay in completion.  The 

contract like most required that in 

order to obtain additional time for 

completion based upon claims by 

the contractor that it was delayed 

because of the actions of the 

owner; the contractor had to follow 

certain detailed claims procedures.  

Admittedly, Opinski did not the 

procedures required by the 

contract terms.   

     Opinski argued on appeal that, 

the trial court in ruling that 

Opinski needed to follow the set 

procedures in the contract, the trial 

court contravened the rule laid 

down by the Supreme Court in 

Peter Kiewit Sons’ Co. v. 

Pasadena City Junior College 

Dist. (1963) 59 Cal.2d 241 (Peter 

Kiewit).  There the court held that 

an owner is not entitled to 

damages for late completion if the 

lateness was caused by the owner’s 

conduct, even if the contract 

barred extensions of time unless 

requested under specified 
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procedures and the contractor 

admittedly did not make a request. 

      The Court of Appeal affirmed 

the judgment of the trial court 

except as to the prejudgment 

interest.  The Appellate court 

reasoned that the amended version 

of Civil Code § 1511 coupled with 

the ruling in General Insurance 

Co. v. Commerce Hyatt House 

(1970) 5 Cal.App.3d 460, 470-471 

required that the contract provision 

be upheld and essentially had 

overruled the Supreme Court’s 

decision in Peter Kiewit Sons’ Co. 

v. Pasadena City Junior College 

Dist. (1963) 59 Cal.2d 241.      
     Civil Code § 1511 provides in 

relevant part that:   “The want of 

performance of an obligation, or of 

an offer of performance, in whole 

or in part, or any delay therein, is 

excused by the following causes, 

to the extent to which they operate:    

1. When such performance or offer 

is prevented or delayed by the act 

of the creditor, or by the operation 

of law, even though there may 

have been a stipulation that this 

shall not be an excuse; however, 

the parties may expressly 

require in a contract that the 

party relying on the provisions 

of this paragraph give written 

notice to the other party or 

parties, within a reasonable time 

after the occurrence of the event 

excusing performance, of an 

intention to claim an extension of 

time or of an intention to bring 

suit or of any other similar or 

related intent, provided the 

requirement of such notice is 

reasonable and just;…” 

     The Appellate Court’s decision 

highlights the need for contractors 

to read and strictly follow the 

terms of the construction contract, 

especially the notice, change order 

and claims provisions.  

 

 

 

 

Considering Forming or 

Converting to an LLC?
    

      Limited Liability Companies 

(LLCs) may now apply for a 

CSLB license. CSLB's licensing 

and programming staff has 

completed the new application 

processes, which adds new types 

of personnel to this license 

category: officers and members. 

     The LLC license will require a 

$100,000 employee bond and 

$1,000,000 to $5,000,000 in 

liability insurance.  LLC applicants 

will have to fill out a separate 

application for licensure as a sole 

owner, partnership, or corporation, 

Form 13A-10.  

     Some of the primary 

requirements for and components 

of LLC licenses are:  a $100,000 

Surety Bond (in addition to the 

$12,500 contractor bond) is 

required for the issuance, 

reissuance, reinstatement, 

reactivation, and renewal of an 

LLC license for the benefit of any 

employee or worker damaged by 

the LLC's failure to pay wages, 

interest on wages, or fringe 

benefits, as well as other 

contributions (not required for 

inactive LLC licenses); liability 

insurance with the aggregate limit 

of $1 million for licensees with 

five or fewer persons listed as 

members of the personnel of 

record is required; plus, an 

additional $100,000 is required for 

each additional member of the 

personnel of record, not to exceed 

$5 million total. 

     Every person who is an officer, 

member, or manager must be listed 

as personnel of record on LLC 

applications.  Qualifying 

Individual LLC licenses must be 

qualified by appearance of a 

responsible managing employee 

(RME), responsible managing 

officer (RMO), responsible 

managing member, or responsible 

managing manager.  If an LLC 

license is suspended for failing to 

be registered and in good standing 

with the Secretary of State, each 

person within the LLC may be 

held personally liable up to $1 

million each during the time the 

LLC is suspended.  

     Specific general liability 

insurance information is required 

to be included on the LLC's home 

improvement and service and 

repair contracts.  LLC business 

names must comply with the 

following: The name of an LLC 

must end with the phrase "Limited 

Liability Company" or the 

abbreviation "LLC" or "L.L.C." 

The words "Limited" and 

"Company" may be abbreviated to 

"Ltd." and "Co.," respectively.  

The name of an LLC may not 

include the words "bank," "trust," 

"trustee," "incorporated," "Inc.," 

"corporation," or "corp."  

The name of an LLC may not 

include the words "insurer" or 

"insurance company" or any words 

suggesting that it is in the business 

of issuing policies of insurance and 

assuming insurance risks.  

     If the name of a foreign (out-of-

state or out-of-country) LLC does 

not conform to the requirements of 

California Corporations Code § 

17052, the foreign LLC must agree 

to transact intrastate business 

under an assumed name that meets 

Corp. Code § 17052 requirements 

in order to register with the 

Secretary of State. 

The Baron Law Group now has  

Orange County and Park City 

Offices.  Ashley A. Baron, a 

U.S.C. undergraduate and law 

school graduate, has been a lawyer 

for the past 30 years.  Ms Baron 

has tried over 100 cases.  For 

further information contact us at 

(714) 974- 1400 or e-mail us at 

ashleybaronesq@yahoo.com.   

You can now also go to our web 

site www.ashleybaron.com to read 

more about our firm or view our 

most recent newsletters and blog. 
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